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INTRODUCTION.

In an attempt to slow the spread of the COVID-19 virus many
countries have entered a state of lockdown with full prohibition or
limitations on retail activities, with temporary closures of shops,
bars, restaurants, and non-essential retail businesses, in order to
avoid public gatherings. These measures are impacting the retail
sector directly, which encompasses thousands of commercial leases
throughout the world.
This brochure summarises some of the most relevant legal measures
adopted by some major European countries in response to the
impact of the ongoing COVID-19 pandemic on the retail market, as
of July 2020.
This brochure is intended to be a useful guide for international retail
companies to determine their strategy with regard to commercial
leases in the different countries in which they operate.
BDO Legal’s local real estate lawyers can assist retailers in the
negotiation or termination of their commercial leases, coordinating
any legal actions required in any country through one single point of
contact.

Our global organisation has
strong national roots and
our firms are experts in their
local markets.
ONE
CLIENT

We have a proven track record
in supporting our clients
with their international
projects.

We offer sensible, actionable
advice grounded in local
knowledge and backed by
regional & global experience.

ONE
PROJECT

ONE
COORDINATOR
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BELGIUM.

1. LEGAL FRAMEWORK
Leases on commercial premises located in Belgium are, in general,
subject to the Law on Commercial Leases (‘handelshuurwet’)
(included in Book III, Title VIII, Chapter II, section 2bis of the Civil
Code, dated 30 April 1951).
Commercial leases (‘handelshuur’) are a regional competence,
the specific provisions governing them might differ depending
on the region where the premises are located (e.g. Flemish
Region, Walloon Region or Brussels Capital Region). However, the
differences are only minor.

2. COVID-19 AD-HOC REGULATIONS FOR
COMMERCIAL PREMISES
A. Payment of rent
(i) Federal government
Vice-Prime Minister and Finance Minister Alexander De Croo, stated
that the federal government would not intervene in contractual
relations between landlord and tenant and that lease agreements
should in principle be observed. Parties are advised to negotiate a
solution themselves, for example by allowing a staggering or deferral
of payment.
Nevertheless, the Government urged all governments,
administrations, public interest entities and municipalities to take
solidarity measures with the affected businesses and postpone rents
to be paid.
(ii) Flemish government
The Flemish government, on the other hand, intends to
accommodate businesses who can no longer pay their commercial
lease.
More particularly, the Flemish government has proposed covering a
maximum of two lease periods if the landlord agrees to cancel one
or two months’ rent. The solution is valid from April 2020.
If the landlord agrees to cancel rent due for one or two months, the
Government will pay for the following two months, via a loan. The
measure is applied in a specific way: the payment is made by the
government to the landlord, while the tenant takes out the loan with
the government. The amount of the loan is limited to a maximum of
€35,000 and the tenant can repay the loan over 18 months, with an
interest rate of 2%. Repayment starts after six months after the loan
is granted. Flanders Innovation & Entrepreneurship (VLAIO) process
the applications.
Applications for the commercial lease loan can be submitted to
VLAIO until 1 October 2020.

B. Limitations on the opening of commercial premises

ensure hand hygiene for staff and customers;

All shops, shopping centres, cinemas, wellness centres, indoor
playgrounds, gambling establishments and amusements parks are
re-opened subject to, among others, the following rules:

customers are strongly recommended to wear face
protection that covers the nose and mouth when inside a
shop. In any case, a safe distance must be kept; and

only 1 customer per 10m² is allowed. An exception is made
for smaller shops;
payment to be made as much as is possible electronically or
through contactless;
it is advisable that priority is given to persons older than 65,
people who are less mobile and caring personnel;
maintain 1.5m distance from other customers and shop staff;
for non-automatic doors, doors should be left open as much
as possible;

employers are responsible for the health and safety of
their employees and must make every effort to ensure safe
working conditions.
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3. GENERAL NEGOTIATIONS
The first step is to check the lease agreement to see whether this
anticipates situations such as the ones caused by COVID-19:
‘force majeure’ clause;
hardship clause (‘imprevisie’);
termination for cause/suspension of obligation clauses; or
specific representations and warranties.
If this is not the case, tenants could try to use the following specific
legal arguments to either obtain a rent reduction, a rent discharge or
a rent staggering, but doubt remains as to their effectiveness during
situations such as the COVID-19 situation:
‘force majeure’;
the landlord does not comply with his obligation to safeguard
the lease enjoyment (‘huurgenot’);
the leased premises has (legally) (partially) ceased to exist;
the object of the lease has disappeared permanently;
the cause of the lease has disappeared permanently, or
the theory of ‘unforseeability’ (‘imprevisieleer’).
However, tenants should bear in mind that the decision of the
Belgian authorities to close non-essential shops does not constitute
an event or circumstance that makes the tenant’s commitment, i.e.
payment of rent, impossible. In addition, the compulsory closure of
shops is not imputable to the landlord, who continues to fulfil their
obligations, i.e. making a property available for use. Furthermore,
the current COVID-19 situation falls under entrepreneurial risk, the
consequences of which should not be borne by the landlord.

STEVEN STROBBE
BDO Legal Belgium
+32 9 210 54 10
steven.strobbe@bdo.be
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FRANCE.

1. LEGAL FRAMEWORK
Leases on commercial premises located in France are governed by
articles L.145-1 to L.145-60 and R.145-1 to R.145-33 of the French
Commercial Code.
Lease agreements are also subject to additional regulations, such as
provisions of the French Environment Code and French Construction
and Residences Code.
Commercial leases must comply with mandatory provisions, notably on:

2. COVID-19 AD-HOC REGULATIONS FOR
COMMERCIAL PREMISES
Faced with the global expansion of COVID-19, a state of emergency
was declared in France by law No. 2020-290 of 23 march 2020 for
two months as from 24 March 2020. The state of health emergency
was extended until 10 July 2020 by law No. 2020-546 of 11 May
2020. The end of the state of emergency from 11 July 2020 was
approved by law No. 2020-856 of 9 July 2020.

A. Payment of rent
The French government has put measures in place concerning the
failure to pay rent (as well as energy bills and other charges) on
commercial premises. These measures are laid out in Decrees of 30
and 31 March 2020 and the Ordinance of 25 March 2020.
Businesses can benefit from a solidarity fund if they meet the main
following conditions (extract of Decree No. 2020-371 dated 30
March 2020:
starting of business activity before 1 February 2020;

Application for grants had to be made online through the impots.
gouv.fr website by 31 May 2020 at the latest, with supporting
documents such as an estimation of the loss in revenue, company
bank accounts details and a sworn statement declaring that the
business was eligible to the grant.
In case of failure to pay rent, financial penalties or interests for delay,
damages, penalty payment, termination clause, penal clause or any
clause providing for forfeiture, or activation of guarantees or sureties,
were not applicable if the business met the above conditions.

rents and their revision;

amount of revenue recorded for the last full financial year of
less than €1 million;

This prohibition was applicable to the rent due for payment between
12 March 2020 and an additional 2-month period after the cessation
of the state emergency set by the government on 23 March 2020 and
ending on 10 July 2020.

division of works on the premises between the landlord and
the tenant;

taxable profit not exceeding €60,000 for the last full financial
year;

Tenants that did not meet the above conditions could negotiate a
deferral or a staggering of the rent with the landlord.

legal deposit;

company directors do not hold, on 1 March 2020, a full-time
employment contract or an old-age pension and have not
benefited, from 1 March 2020 to 31 March 31, from daily
social security benefits in excess of €800;

The rent remained due in any case and could only be subject to a
deferral or staggering if the landlord agreed. The Judicial Tribunal of
Paris confirmed this point on 10 July 2020 by deciding that the legally
protected period did not suspend payment of rent, which could be
paid spontaneously or off-set if the landlord, on their part, owed
certain amounts to the tenant.

duration of the lease agreement;
termination or renewal;

inventory of the premises;
technical diagnostics.

number of employees less than or equal to 10;

not controlled by a commercial company within the meaning
of article L. 233-3 of the French Commercial Code.
This financial aid takes the form of grants allocated by decision of
the Minister of Action and Public Accounts to businesses meeting the
above conditions and the following additional conditions:
subject to a prohibition on opening their premises to the
public between 1 March 2020 and 31 March 2020, 30 April
2020 or/and 31 May 2020; or
have suffered a loss of revenue of at least 50% during the
period between 1 March 2020 and 31 March 2020, 30 April
2020 or/and 31 May 2020 compared to the same period of
the previous year.
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B. Limitations on the opening of commercial premises

3. GENERAL NEGOTIATIONS

The state of emergency in France ended on 11 July 2020 with the
adoption of law No. 2020-856 dated 9 July 2020, establishing an
ad hoc regime taking into account the uncertainties linked to the
evolution of the COVID-19 epidemic.

According to French legal provisions, businesses who do not meet the
criteria to benefit from the Solidarity Fund, may be able to negotiate
the conditions of commercial leases with the landlord on the basis of
‘force majeure’, and/or ‘unforeseeability’ theory.

All premises located in France can re-open (except in the areas of
Guyanne and Mayotte where the COVID-19 virus is still active and
where the state emergency has been extended until 30 October 2020).
However, from 11 July to 30 October 2020 inclusive, the Prime Minister
may order by decree measures to fight the COVID-19 epidemic. He
can regulate the opening of premises open to the public such as
restaurants, cinemas and meeting points at any time depending on the
evolution of the health situation (e.g. protection measures etc.).
Furthermore, in the event the virus reactivates in certain parts of the
country, establishments open to the public may be forced to close.
Local authorities may also close, on a case-by-case basis, premises
that do not comply with the protection measures and access rules
laid down by decree.
Stadiums and racecourses are open to the public, with a maximum
capacity of 5,000 people.
Activities involving more than 1,500 people must be declared to the
Prefecture so that the necessary precautions can be guaranteed.

(i) ‘force majeure’
Tenants unable to exercise their activity due to a legal
prohibition (administrative closure) or facing a drastic fall
in turnover, and therefore unable to pay rent, could invoke
this concept and request the landlord applies a suspension,
postponement or implementation of a staggering of rent
during this period, except when contrary to provisions of the
contract.
(ii) ‘unforeseeability’ theory
A downward revision of rent may be requested on the basis
of the ‘unforeseeability’ theory, except when contrary to
provisions of the contract, with the following limitations:
• the landlord is not obliged to agree to negotiate;
• the tenant remains bound to respect the clauses of the
lease during the negotiation period, therefore also to
continue paying rent.

The maximum capacity of 5,000 people for major events, stadiums
and concert halls is in principle in force until 1 September 2020.
The wearing of facemasks on public transport continues to be
compulsory and is mandatory in all public enclosed areas as from 20
July 2020 pursuant to decree No. 2020-860 of 10 July 2020.
A fine of €135 applies for failure to wear a facemask. Unannounced
checks will be carried out to ensure that this rule is followed.
Businesses must continue to comply with all health and safety
measures to prevent the risk of spreading the virus and inform
customers by displaying good hygiene practices and social distancing
(1m minimum between two people) measures in the premises.
Businesses can continue to limit the number of people present at the
same time in the premises and organise the flows, in order to respect
minimum social distancing between two people.

BRIGITTE LUCAS
BDO Legal France
+33 1 87 67 00 49
brigitte.lucas@avocats-bdo.fr
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GERMANY.

1. LEGAL FRAMEWORK
Leases on commercial premises located in Germany are, in general,
subject to the German Civil Code (Bürgerliches Gesetzbuch). Terms
and conditions are more freely negotiable by the parties than in
residential leases. However, when general terms and conditions are
used by one party, restrictions apply where the other party is unduly
disadvantaged. Additionally, there is a vast field of case law to be
considered.

2. COVID-19 AD-HOC REGULATIONS FOR
COMMERCIAL PREMISES
A. Payment of rent
There is no COVID-19 ad-hoc regulation in place allowing tenants
to not pay rent. If tenants stop paying rent, they are in default of
payment and are obliged to pay interest on arrears.
Landlords, however, cannot terminate a lease of land or premises on
the sole grounds that the tenant fails to pay rent in the period from 1
April 2020 to 30 June 2020 even though it is due, if the failure to pay
is due to the COVID-19 pandemic.

B. Limitations on the opening of commercial premises

3. GENERAL NEGOTIATIONS

Given that each of the 16 federal states of Germany is in principle
free to decide about restrictions and limitations, there is no uniform
legal situation in Germany in this regard. There have been numerous
limitations put in place regarding shops, restaurants, public spaces etc.

According to German law, parties to a commercial lease agreement
are relatively free to negotiate the terms of payment, deferment etc.
as long as certain minimal standards and form requirements are met.

Some limitations have already been lifted while in some areas new
restrictions are expected to come into effect, therefore the situation
is changing on a regular basis. Some commercial premises were and
are still closed and some are only allowed to let a certain limited
number of customers enter.
Strict hygiene (i.e. hand sanitising) and the wearing of facemasks is
mandatory in most commercial premises.

MARTIN KRÜGER
BDO Legal Germany
+49 40 30293 793
martin.krueger@bdolegal.de
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HUNGARY.

1. LEGAL FRAMEWORK
In Hungary, lease agreements are generally governed by the
Hungarian Civil Code and additionally by the Act LXXVIII of 1993 ‘on
certain rules relating to the leasing and disposal of flats and premises’.
There are no express legal rules for commercial leases in Hungary.
The Hungarian Civil Code mostly contains dispositive provisions
as contractual freedom prevails in relation to the parties of the
agreement.

2. COVID-19 AD-HOC REGULATIONS FOR
COMMERCIAL PREMISES
A. Payment of rent
Non-payment of rent
According to the generally applicable Section 6:336 of the Civil
Code, the tenant is not obliged to pay rent for the period during
which they cannot use the leased premises for reasons outside their
scope of activity, unless otherwise agreed by the parties. The deferral
or decrease of rent can only occur in very limited cases, under the
above-mentioned general rule of the Civil Code. For example, if a
legal restriction implemented in connection with COVID-19 directly
affected the operation of the leased premises in such a way that the
use of the premises became impossible, the tenant may successfully
refer to this provision. However, when restrictions affect the use
of the leased premises only indirectly, but do not make the use
impossible, tenants are not released from their obligation to pay rent.
For example, if a service provider had significantly less customers due
to the lockdown, but was not directly prohibited to operate during
the state of emergency, they may not invoke this clause.
‘Force majeure’
It may be worth examining whether there is any legislation or official
provisions introduced due to the COVID-19 epidemic in the specific
field of the tenant’s activity, as a result of which the obligations of
the tenant have become directly and severely affected, so that they
may still invoke the application of the principle ‘rebus sic stantibus’
(Section 6:192 of the Civil Code) or ‘force majeure’ (Section 6:142
of the Civil Code). The latter declares that the party breaching a
contract shall not be liable for the damages caused if they are able
to prove that the damage occurred as a consequence of unforeseen
circumstances beyond their control, and there had been no
reasonable opportunity to prevent or mitigate the damage. In any
case, the specific clauses of contract between the parties must be
reviewed as this may contain special provisions and list particular
circumstance under which a party can claim a ‘force majeure’
situation.

Other legislation in connection with leased premises

B. Limitations on the opening of commercial premises

The Hungarian Government introduced some special rules relating to
lease agreements with its Decree No. 47/2020 (III.18):

The limitations on the opening of commercial premises were published
in Government Decree No. 81/2020 in March, which has been
modified and supplemented several times since.

Commercial leases for premises used in the field of tourism,
hospitality, entertainment, gambling, film, performing, event
and sports sectors, cannot be terminated until 30 June 2020
The rent for these properties could not be increased during
the emergency situation, which lasted until the middle of June
2020, even if it was otherwise permitted by the agreement.

The first implemented restriction was the reduction of opening
hours between 6:00AM and 3:00PM of shops, except for shops
selling essential products (grocery stores, pharmacies, medical
device shops, etc.). Subsequently, the total closure of all other
shops was ordered.
Later, special opening hours were implemented in all shops for
the safe shopping of senior citizens.
The first mitigations were released on 4 May 2020 and on 18
May 2020.
From the beginning of May until June stricter provisions were
applied to Budapest than the rest of the country, such as
special shopping hours still being upheld.
In the middle of June the Hungarian government ended the
state of emergency, and only epidemiological readiness was
upheld. All restrictions have been suspended both in the capital
and in the rest of the country with only low-level security
measures remaining in place.
The following are still applicable for the whole country:
• It is mandatory to wear facemasks in shops and plazas for
both customers and staff;
• Shops must ensure that social distancing is respected
(1.5m);
• Events can be held but with a maximum of 500
participants. The maximum number of participants are
applicable for indoor and outdoor events;
• All shops and restaurants must install disinfection
stations (hand sanitiser) at the entrance to the premises,
and instruct people to use them before entering.
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3. GENERAL NEGOTIATIONS
According to Hungarian legislation and case law, the following
principles can serve as a grounds for negotiations on the reduction of
rent: non-payment of rent during a period of non-use of the premises
outside the tenant’s control, ‘force majeure’ (exemption from
contractual liability), ‘rebus sic stantibus’, principle of good faith and
cooperation, principle of proportionality.

EMESE SIMON
BDO Legal Hungary
+36 1 2353010
emese.simon@bdolegal.hu
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ITALY.

1. LEGAL FRAMEWORK
Leases for commercial purposes are subject to law No. 392/1978 and
to the general lease regulation provided by the Italian Civil Code.
Lease legislation is generally aimed at protecting the rights of the
tenant, considered to be the weaker party in a contract.
For this reason, many of the provisions established by Law 392/1978
are mandatory and cannot be negotiated by the parties. For
example, the termination faculty of the landlord and the notice
period to be given to the tenant in case of termination.

2. COVID-19 AD-HOC REGULATIONS FOR
COMMERCIAL PREMISES
Recent legislative regulations have not provided any significant
change to the rules governing lease agreements.
The only specific reference made to commercial leases is related to
the attribution, to the tenant, of a tax credit (credito d’imposta),
equal to 60% of the lease fee paid during the months of March, April
and May 2020. This credit is available for those businesses that have
suffered a 50% reduction in their revenue.
Therefore, any legal solution to be found by the parties to manage
the current situation needs to be in accordance with the general
rules and general contractual principles provided by existing
legislation.
According to such contractual principles, the emergency situation
proceeding from the COVID-19 pandemic changed the contractual
balance (sinallagma contrattuale) between the parties, which is a
fundamental aspect of the contractual relationship. In fact, in many
cases the tenant has been forbidden by Public decrees to continue its
commercial activity (shops, restaurant, bars, gyms, cinema etc.) for a
certain period of time.
Therefore, even if the landlord has been keeping their obligation to
grant the tenant the right to use the commercial premises, external
factors have made it impossible to gain any economic return from
such use.
With it being clear that the landlord has never been in breach of
the contractual obligation, we find ourselves before a dilemma: on
one hand, depriving the landlord from the economic compensation
of the contract would be unfair and, on the other hand, asking the
tenant to strictly fulfil their contractual obligation, notwithstanding
the impossibility to gain any profit from the use of the premises,
would be equally unfair.
From a legal point of view, it is clear that the landlord has the right
to be fully paid, unless one of the following actions is taken by the
tenant:

Requesting a reduction of the monthly fee, based on art. 1464
of the Civil Code, according to which, when the obligation of
one party became partially impossible, the other party has the
right to an equivalent reduction.

In our view, within the current situation in which most commercial
activities have been allowed to reopen (since 4 May 2020 and 18
May 2020), it would be difficult to terminate the agreement for the
impossibility of performing the contractual obligation.

Terminating lease agreements due to the supervened
impossibility of the performance of the contract (impossibilità
sopravvenuta), according to the meaning of art. 1256 and art.
1463 of the Civil Code;

Instead, it could be possible to terminate the agreement for
supervened expensiveness, especially in the case where the
commercial activity must be carried out in accordance with health
and hygiene conditions which lead to a lower revenue, particularly
bars and restaurants, which must comply with strict rules on social
distancing making potential revenue much lower.

Terminating the lease agreement due to the supervened
expensiveness (eccessiva onerosità sopravvenuta) of the
contract, according to the meaning of art. 1467 of the Civil
Code.
Postponing the payment of rent based on art. 1256 of the Civil
Code (impossibilità sopravvenuta temporanea).

In any case the main aim of the tenant, instead of terminating the
lease agreement, is generally to maintain the agreement and:
a) obtain a reduction in the rent to be paid for the months when
the premises could not be “used” or even for the future;
b) in case of impossibility of option a), to obtain a
postponement of the rent, so as not to be deemed as in
arrears.
With regards to the a) case, no reduction faculty is granted to
the tenant by law, as the supervened partial impossibility of the
obligation is the only legal case where obtaining a reduction is
possible. However we believe it is unlikely that the obligation on
the tenant, the payment obligations, may be deemed partially
impossible within the legal meaning of art. 1465 of the Civil Code.
With reference to the b) case, it must be said that the postponement
of the rent could be achieved though art. 1256 of the Civil Code,
according to which the debtor is not liable when the obligation
became temporary impossible due to external reasons. Moreover,
art. 91 of Law Decree No. 17 of 18 March 2020 provided to
emphasise that the fulfilment of the anti-contagious measures shall
be evaluated in order to exclude the debtor liability in the case of
delays and contractual penalties.
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3. GENERAL NEGOTIATIONS
The best approach for both contractual parties is to negotiate and
come to an agreement which modifies the contractual terms.
On one hand this solution is the most coherent with the good faith
principle relating to all and any contractual relationship. On the other
hand, reaching an agreement is likely to be the only instrument which
would allow the tenant to review the payment terms and conditions
and, at the same time, not be at risk of breaching the contract.
Such an agreement between the parties would be undoubtedly
permitted by law, due to the fact that it would offer more protection
for the tenant and therefore no imperative rule would be violated.

GIUSEPPE CARTENI
BDO Legal Italy
+39 3356832357
giuseppe.carteni@bdo.it
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LATVIA.

1. LEGAL FRAMEWORK
Except for very specific cases (e.g., lease of a point of sale in the
customs territory or lease of state or municipality owned land)
commercial leases are governed by the provisions of Latvian Civil Law.
The Civil Law contains certain mandatory provisions with respect to
commercial leases such as:
stipulations that the rent must be at a fair market price for the
use of the premises;
requirement of a reasonable notice period prior to termination
by the landlord;
change of ownership provisions.
Except for these mandatory provisions, parties enjoy freedom of
contract.
Consequently, Latvian law commercial lease agreements are very
flexible.

2. COVID-19 AD-HOC REGULATIONS FOR
COMMERCIAL PREMISES
A. Payment of rent
The only special COVID-19 measures for commercial leases in Latvia
concern lease of premises owned by state and municipalities.
The law on the Suppression of Consequences of the Spread of
COVID-19 Infection that entered into force at the end of the
emergency situation, on 10 June 2020, provides that state and
local government institutions, as well as derived public persons
and companies controlled by public persons, freeports and special
economic zones shall, for the period of validity of this law, release
commercial tenants affected by the spread of COVID19 from
payment of rent or reduce the amount of rent, as well as refrain
from applying late payment interest and contractual penalties for
late payments (not applicable to payments for electricity, heating,
water supply and other property maintenance services). This support
mechanism will be available until 31 December 2020 and in order to
apply the tenant must meet a number of criteria as well as having to
submit evidence of revenue shortfalls.

B. Limitations on the opening of commercial premises
Following the end of the state of emergency, many restrictions
regarding social distancing and gatherings in public places have been
lifted or reduced.
In accordance with regulation No. 360 of the Cabinet of Ministers
Epidemiological Safety Measures for the Containment of the Spread
of COVID-19 Infection, businesses are obliged to observe several
precautionary measures while organising their business activities.
The regulation sets out four basic principles to prevent the further
spread of COVID-19: provision of information; social distancing; good
hygiene; monitoring people’s health condition.
Traders must ensure social distancing measures at the entrance to
the premises (both public and outdoor), preventing crowding and
ensuring a distance of 2m between customers, and place information
(warnings, signs etc.) on the precautionary measures in a clearly
visible place. In addition, businesses are recommended to inform
customers about the need to observe a distance of 2m in the areas
adjacent to the premises, such as car parks. In public catering
establishments, a distance of 2m between tables must be ensured;
the maximum number of customers at a table is four indoors and
eight outdoors (unless the customers are members of the same
family). In indoor establishments, businesses must ensure at least
3m2 of area per customer.
When organising events in public places, organisers must take into
account the distancing requirements, the duration of the event and
the health condition of the people involved. Until 31 July 2020, up
to 100 people may be indoors at the same time if the total area is

1000m2 or less, and up to 500 people if the area is over 1000m2.
In August 2020, the requirements will be further reduced - up to
250 people will be able to gather indoors if the total area of the
public premises is 1000m2 and 500 people if the premises are larger.
Restrictions on outdoor activities will also decrease - currently up to
1,000 people can gather outdoors, but in August 2020, 3,000 people
will be able to gather outdoors, while complying with distancing
requirements.
In addition, businesses are still obliged to organise customer flow
control, ensuring that no more than 50% of the total possible
number of people are allowed in the premises and there should be
one customer per at least 4m2 of the total area. In the cash register
and service area, a distance of 2m between queueing customers must
be ensured by the use of delimiting signs.
As far as sports activities are concerned, training sessions are
permitted subject to compliance with the aforementioned
requirements whereas sports competitions until 31 July 2020 must be
organised without spectators. Indoor cultural, sports, entertainment
sites, including nightclubs, and religious services, and also public
catering establishments shall open no earlier than 6AM and close no
later than 12AM, except for open-air movie screenings which should
end no later than 2AM.
It is important to note that the supervisory authorities and the
government are closely monitoring the epidemiological situation
in the country and are ready to react quickly to sudden changes,
amending the current restrictions.
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3. GENERAL NEGOTIATIONS
Latvian Civil Law provides that a tenant shall be exempt from
paying rent or shall be ensured a reasonable reduction in rent when
the possibility to use the leased premises is limited due to reasons
that are beyond the tenant’s control (Arts 2136, 2147-2149 of the
Civil Law). The possibility to apply this principle, however, depends
on being able to argue that the COVID-19 situation qualifies as
limitation to use the leased premises within the meaning of Latvian
Civil Law. So far, we are not aware of any developed practice of this.
As regards ‘force majeure’, Latvian lawyers have come to the
conclusion that the possibility to rely on ‘force majeure’ in the
circumstances of COVID-19 depends on the wording of the specific
lease agreement.
Additionally, it may be possible to negotiate the conditions of
commercial lease agreements, as well as their termination on the
basis of unfair enrichment doctrine.

ROLANDS ZIGURS
BDO Legal Latvia
+371 67222237
rolands.zigurs@bdolaw.lv
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NETHERLANDS.

1. LEGAL FRAMEWORK
All leases in the Netherlands are governed by the Dutch Civil Code
(“DCC”) which distinguishes 3 categories of lease (huur):
(1) the lease of residential premises (private housing lease);
(2) the lease of retail premises (a lease of commercial space to
be used for purposes such as retail, hotels or restaurants, that
are open to the public); and
(3) the lease of office space and other commercial premises (for
other types of commercial space such as offices, factories,
warehouses, banks or storage which cannot be classified
under categories 1 and 2).
In addition to the general provision the DCC includes specific
provisions that apply to each category of lease. The use of the
premises usually determines the category of lease. Parties often
use the (standard) ROZ lease agreements and its general terms and
conditions.

2. COVID-19 AD-HOC REGULATIONS FOR
COMMERCIAL PREMISES
A. Payment of rent
The Netherlands has not currently introduced specific COVID-19
legislation for retail and commercial leases. The current legislation is
still in force meaning that tenants are not allowed to postpone their
rent payments and landlords are prohibited from terminating leases.
In the Netherlands, a commercial lease cannot be forfeited without
court approval.
There are some initiatives that are not legally binding. For example
the ‘Support agreement’ (Steunakkoord) which includes measures
for Dutch tenants of retail premises, such as (1) the possibility of
suspending the rent payment (‘huuropschorting’) for April, May
and June 2020 if the tenant has a reduction in revenue of at least
25 % in the months April, May and June 2020 due to COVID-19
(2) no evictions and (3) no claiming against bank and/or group
guarantees. After evaluation of the Support Agreement in May 2020,
parties have added new provisions to the Support Agreement 2.0,
such as 50% of the rent for April and May 2020 shall be waived
by the landlord and 50% of the rent for June 2020 shall be passed
on to June 2021. However, as the Support Agreement 2.0 is also
not legally binding, it offers a basis for constructive negotiations
between a landlord and a tenant to reach an agreement about the
rent payments in relation to COVID-19.

B. Limitations on the opening of commercial premises
The Dutch government decided upon an ‘intelligent lockdown’.
Most shops were not closed by the Dutch government as long as
they complied with health, safety and hygiene measures (e.g. social
distancing). These measures are still in force. Some shops closed
voluntarily or adjusted their opening hours. Most of these stores have
now re-opened or returned to their usual opening hours.
As of 15 March 2020 the Dutch government closed all restaurants
and bars except for those offering take-away services. As of 1
July 2020, the restrictions have been slightly reduced and (most)
restaurants, bars, shops and sport clubs have re-opened under
strict health, safety and hygiene measures for indoor and outdoor
situations, such as social distancing (1.5m), limitations on the number
of customer and a mandatory customer health check upon arrival at
a restaurant. Nightclubs will remain closed until at least 1 September
2020.
Whether or not the current regulation will be amended depends
on how the COVID-19 situation develops after the relaxation of
restrictions.

3. GENERAL NEGOTIATIONS
According to Dutch Law it is possible to (re-)negotiate conditions
of lease agreements, or achieve their termination based on: (1)
‘force majeure’, (2) unforeseen circumstances or (3) the general
principles of reasonableness and fairness (‘redelijkheid en billijkheid’).
The outcome will depend on the facts and circumstances of
each individual case and each case will at least require a good
substantiation of the tenants’ arguments. In the few court rulings up
until now the judgement of the court states that at least part of the
rent had to be paid by the tenant. Time will tell how COVID-19 will
be treated in future legal proceedings.

EVELINE RIJKEN ROOSWINKEL
BDO Legal Netherlands
+31 (0)30 – 633 62 75
Eveline.Rijken@bdo.nl
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NORWAY.

1. LEGAL FRAMEWORK
Leases on commercial premises in Norway are subject to Act No.
17 of 26 March 1999 relating to tenancy agreements (Tenancy Act).
Lease agreements entered into on or before 1 January 2000 will
be subject to previous legislation - Act No. 6 of 16 June 1939 with
amendments.
Commercial leases must respect certain mandatory provisions of
the Tenancy Act, for instance provisions established to prevent
the landlord from claiming unreasonably excessive rent, formal
requirements related to the termination of a lease etc. Other than a
limited number of mandatory provisions, the parties have freedom
of contract.

2. COVID-19 AD-HOC REGULATIONS FOR
COMMERCIAL PREMISES
A. Payment of rent
The Government has launched several measures to support and
assist businesses experiencing difficulties due to the COVID-19situation. Some of these are relevant to parties in commercial lease
agreements:
State guarantee scheme: The Government has established
a state guarantee scheme for bank loans to qualifying
enterprises where the Government guarantees 90% of each
loan. An enterprise may apply for a loan amounting to 2 x cost
of labour for the enterprise in 2019 or 25% of the enterprise’s
balance sheet total as at 31 December 2019, limited upwards
to NOK 50 million (SME) and NOK 150 million (large
enterprises). In order to qualify for the scheme, the enterprise
must be in severe lack of liquidity due to COVID-19, and (in
the banks’ opinion) be viable post-COVID-19, i.e. that the
business would be profitable under normal market conditions.
The loans shall be based on marked terms and have a
maximum loan period of three years.
Compensation scheme: The Government has established
a cash compensation scheme for otherwise sustainable
enterprises who suffer a significant decrease in revenue due to
COVID-19. The scheme will apply until and including August
2020. In order to qualify for compensation, the enterprise must
have experienced at least a 30% decline in revenue compared

to the same month the year before. Furthermore, only
enterprises with employees are qualified for compensation.
Up to 90% (reduced to up to 70% for June and July, and up to
50% for August) of an enterprise’s “unavoidable fixed costs”,
hereunder payment of rent, is compensated under the scheme.
The amount of support will depend, among others, on the size
of revenue loss, the amount of the enterprise’s unavoidable
fixed costs and whether the enterprise has been ordered by the
government to close.
Deferred taxes: As additional measures to improve the
liquidity of enterprises, the Government has established a
simplified procedure where companies and private individuals
who experience financial problems as a result of the COVID-19
situation can apply for deferred payment of most tax and duty
claims. Furthermore, fiscal deficit for a maximum amount
of NOK 30 million for the fiscal year 2020 can be returned
against fiscal surplus for the fiscal years 2018 and 2019.

B. Limitations on the opening of commercial premises
With statutory authority in Act No. 55 of 5 August 1994 relating to
control of communicable diseases, the Norwegian Directorate of
Health decided on 12 March 2020 to close down several institutions
and business sectors, such as kindergartens and educational
institutions, hairdressers, beauty parlours, chiropractors, gyms, public
swimming pools, certain pubs and restaurants, as well as a ban on all
cultural, sport events and organised sports activities.
From mid-April and onwards, these restrictions were gradually lifted,
and there are currently no limitations on the opening of commercial
premises in force. There are however certain general rules that may
affect the business operations of tenants with commercial lease
agreements:
A general prohibition of events where more than 200 people
meet physically
A general condition for a business to stay open is that the
business is run in accordance with sound practice for infectioncontrol. Sound practice for infection-control includes inter
alia (i) that the business must ensure that customers/visitors
and employees can maintain social distancing of at least 1m
from people who are not from the same household, (ii) that
the business has implemented measures for good hygiene,
cleaning and infection-control, and that these measures are
complied with.
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3. GENERAL NEGOTIATIONS
Under Norwegian law the parties have freedom of contract, including
the right to renegotiate conditions of commercial lease contracts.
The renegotiations should be based on the provisions of individual
lease contracts, and can – if relevant - be supplemented/supported
by arguments found in:
The prohibition against unreasonably excessive rent (Tenancy
Act section 4-1),
‘Force majeure’ doctrine with a basis in general legal principles,
Section 36 of the Contracts Act
The doctrine of subsequently failed contractual assumptions.
Generally speaking, there is a high threshold for claiming lease
modification on such grounds.
The most used standard lease agreement in Norway for commercial
leases specifies that the tenant is responsible for complying with
public law requirements affecting their business. This probably
encompasses the restriction on businesses issued by the Norwegian
Directorate of Health of 12 March 2020, meaning that tenants
will most probably not have a legitimate claim for discount or
compensation against landlords with a basis in the lockdown.
Having said that, we have observed that irrespective of the
wording of the lease agreement and based on commercial and
other considerations, many landlords and tenants have agreed on
alternative and temporary solutions, including delayed payments,
rent reductions, changes in payment terms, etc.

ØYVIND HAALAND
BDO Legal Norway
+47 406 39 970
oyvind.haaland@bdo.no
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POLAND.

1. LEGAL FRAMEWORK
The Civil Code of 23 April 1964 includes provisions which apply to
commercial lease agreements. The Code regulates issues such as the
rights and obligations of the parties, delays in rent payments, notice
periods and limitation of claims. The provisions governing leases
are semi-imperative in favour of the tenant, meaning a commercial
lease cannot contain provisions that would put the tenant at a
disadvantage compared to if the statutory provisions were applied.
The statutory regulation does not provide for any detailed solutions
related to situations in which the tenant cannot use the premises
for reasons beyond their control, e.g. an epidemic. The Code does
distinguish between a tenancy lease and a lease agreement in
which in addition to using the premises, revenue can be collected
from their use. According to the Code, if a tenant’s usual revenue
from the leased premises has suffered a substantial reduction due
to circumstances beyond their control, the tenant may request a
reduction in the rent due for a given period. The COVID-19 epidemic
may be viewed as such a circumstance.

2. COVID-19 AD-HOC REGULATIONS FOR
COMMERCIAL PREMISES
A. Payment of rent
The Act of 2 March 2020 on special solutions related to the
prevention and eradication of COVID-19, other infectious diseases
and crisis situations caused by them, which entered into force on 31
March 2020, includes regulations regarding the lease of commercial
premises in commercial facilities with a sales surface area above
2,000m2. In connection with the ban on business activities (lasting
until 4 May 2020 and for the catering industry until 18 May, 2020),
tenants are entitled to submit to the landlord an unconditional and
binding offer of the will to extend the term of the contract on the

current terms for the duration of the ban plus six months. This offer
should be submitted within three months of the date on which the
ban was lifted. If the offer is not submitted on time, the mutual
obligations of the parties in a commercial lease shall not expire
during the period of the ban on business activities.

B. Limitations on the opening of commercial premises
In accordance with the regulation of the Council of Ministers of
29 May 2020 on the establishment of certain restrictions, orders
and bans in connection with the COVID-19 epidemic, restrictions
on conducting business activities due to their type have been
significantly lifted. Currently, in an enclosed space, i.e. in commercial
premises, it is still obligatory to wear facemasks or other types of face
coverings over the mouth and nose. The restrictions on the operation
of galleries and shopping centres have been lifted, and the limit on
the number of customers in a shop at any one time has also been
lifted.
In the catering industry, distancing of 2m between tables must still be
observed. The nose and mouth must be covered (this does not apply
when eating/drinking). The existing health and hygiene measures are
to continue, e.g. disinfection of tables.
Cultural institutions such as libraries, museums, theatres, cinemas,
concert halls, galleries and exhibition halls have re-opened. There are
also specific health and hygiene measures in place, including covering
the mouth and nose.
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3. GENERAL NEGOTIATIONS
To change the terms of a commercial lease, the parties must refer
to the provisions of the agreement if these regulate situations of an
inability or difficulty to perform the contract due to the pandemic.
The general provisions of the Civil Code may also be used. These
regulations refer to the ‘rebus sic stantibus’ clause, a subsequent
inability to perform and ‘force majeure’. Based on the ‘rebus sic
stantibus’ clause (art. 357 of the Civil Code) the parties may request
that the payment method or amount be changed by the courts
(e.g. dividing the rent into instalments) and may even demand that
the contract be terminated. The subsequent inability to perform,
pursuant to art. 495 of the Civil Code, may also be invoked releasing
the tenant from the obligation to pay rent for the period when
it was impossible to use the premises, or even to withdraw from
the contract. The parties subject to the lease agreement may rely
on ‘force majeure’, which excludes liability for non- or improper
performance of the contract. ‘Force majeure’ is not a statutory
concept but is covered by case law.
If the parties fail to reach a mutual agreement, they may take legal
action to request changes to the content of the agreement or even to
terminate it.

KATARZYNA ZAJAS-AYDOGAN
BDO Legal Poland
+48 695 394 695
katarzyna.zajas@bdolegal.pl
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ROMANIA.

1. LEGAL FRAMEWORK
The main law which regulates lease agreements is the Romanian
Civil Code. According to the Romanian Civil Code, a lease agreement
has to satisfy specific rules such as: maximum duration of 49
years, between certain categories of individuals the termination
of the lease is prohibited, a set of minimum obligations and rights
regarding the parties and the use of the leased space is required to
be included in the contract.
Other than these mandatory provisions, in principle the contract is
flexible and the parties are free to agree other clauses according to
their negotiations.

2. COVID-19 AD-HOC REGULATIONS FOR
COMMERCIAL PREMISES
A. Payment of rent
16 March 2020 – 14 May 2020 (during which the state of
emergency was in force)
The Government Emergency Ordinance No. 29/2020 set forth
specific support measures in the performance of certain commercial
agreements. According to this law, under the fulfilment of particular
conditions, small and medium sized enterprises can suspend upon
request the rent payment for the use of the premises registered as
headquarters or places of business, if the activity of such tenants
has been suspended or reduced due to certain acts issued by public
authorities during the state of emergency situation.
After 15 May 2020
The Romanian legislators passed Law 62/2020 on the application
of support measures for rent payment during the emergency
period.
According to this law businesses, professionals and legal entities
whose activity has been discontinued or whose revenue has
decreased by at least 15% in March 2020 compared to the
average of the last calendar year, as well as individuals directly
or indirectly affected during the period the state of emergency
was in force, may request the postponement of rent payment,
without interest or penalty charges, for the use of premises
registered as headquarters, workplaces or residences during the
state of emergency and one month after its cessation.

The payment of rent to landlords for these categories of tenants
shall be made by the competent territorial tax authority, on
behalf of the landlords, at the request of the tenants under the
following conditions:
• the monthly rent indicated in the addendum must not be
more than that of February 2020;
• the value of the monthly rent in the addendum must not
exceed RON 10,000 for each location of business or RON
2,000 for a single location of a natural person.

B. Limitations on the opening of commercial premises
From 15 May 2020 the state of emergency was replaced with state of
alert. The state of alert is less restrictive than the state of emergency.
The latest extension to the state of alert was decided by the Romanian
Parliament until 15 August 2020.
On 15 June 2020 shopping centres re-opened, except for the
restaurants and playgrounds inside these centres.
The President of Romania declared that the restrictions would be lifted
gradually every two weeks, depending on evolution of the COVID-19
situation.
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3. GENERAL NEGOTIATIONS
Given the above regulations, as long as the landlord can ensure the
use of the leased space, the tenant has no legal basis to postpone or
waive the rent, since its monetary obligation benefit from a myriad
of alternative ways of execution. However, if the leased space cannot
be used by the tenant following a law provision, the Romanian Civil
Code provides that the tenant may request that the landlord applies
the exception of non-performance (exceptio non adimpleti contractus)
based on which the performance of an obligation be withheld, if the
other party has failed to perform the same or a related obligation.
Another way to create the conditions for negotiations is by invoking
the provisions of hardship. First, the debtor must try, within a
reasonable timeframe and in good faith, to negotiate a reasonable
and fair alteration of the contract. Should negotiations fail, the
dispute will be handled by the court and the judge may order: (i)
either that the contract be adapted, in order for the parties to share
in a fair manner the losses and gains arising from the change in
circumstances; or (ii) that the contract be terminated at the time and
in the manner the court sees fit.
Besides the above remedies, according to the Romanian Civil Code,
unless otherwise agreed by the parties or provided by law, the party
who is invoking the impossibility of performing the contractual
obligations can be freed from liability when such impossibility is
due to a ‘force majeure’ event. The COVID-19 pandemic does not
constitute, per se, a ‘force majeure’ case in the above context, but
with strong supporting documentation this reason may constitute a
starting point for negotiations.

ROXANA TUDOR
BDO Legal Romania
+40 722 591 401
roxana.tudor@tudor-andrei.ro
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SPAIN.

1. LEGAL FRAMEWORK
Leases on commercial premises located in Spain are, in general,
subject to the Urban Leases Act in force (Law 29/1994, dated 24
November).
Lease agreements entered into on or before 31 December 1994
would be subject to other regulations, such as the Urban Leases
Act of 1964 and its amendment through Royal-Decree Law 2/1985,
dated 30 April.
New commercial leases governed by the 1994 Urban Leases Act, as
well as those already in force and subject to it:
• must respect certain mandatory provisions established by
law (for example, legal deposit provisions); however
• other than these mandatory provisions, freedom of
contract prevails between the parties.

2. COVID-19 AD-HOC REGULATIONS FOR
COMMERCIAL PREMISES
A. Payment of rent
Royal-Decree Law 15/2020, dated 21 April, on urgent measures to
support the economy and employment provided for some special
measures on rent payment for commercial leases:
Ad-hoc agreements reached between the parties of a
commercial lease will prevail;
in default of ad-hoc agreements, tenants in specific
vulnerability situations (such as small and medium sized
enterprises or self-employed individuals who meet specific
criteria), may request a deferral, to be paid back over 2 years.
These deferrals had to be applied for before 23 May 2020.
• For leases entered into with “large” owners (understood
to be owners owning 10 or more properties or owning
premises with a built surface area equal to or larger
than 1,500m2), lessees can request a deferral, which
must be granted, of a maximum of 4 months’ rent as of
the declaration of the State of Emergency on 14 March
2020.
• When lessors are not “large” owners, lessees can request
a deferral, however the lessor is not obliged to accept.
In this case, the lessor may use the lease deposit to cover
the months deferred, which would then be recovered
over the course of the following two years.
As per other tenants who are not deemed to be in specific situation
of vulnerability, we recommend carrying out a specific ad-hoc
analysis of the lease agreements to assess whether other legal
principles such as ‘force majeure’ or ‘rebus sic stantibus’ can be applied
to the contractual relationship and the fulfilment of the obligations
thereunder.

B. Limitations on the opening of commercial premises

3. GENERAL NEGOTIATIONS

Royal-Decree 463/2020, dated 14 March, declared the State of
Emergency in Spain, under which all commercial and retail premises
open to the public were closed, with the exception of those in which
essential activities were being carried out (such as supermarkets,
pharmacies, etc.).

According to Spanish case law, it may be possible to negotiate
the conditions of commercial lease agreements, as well as their
termination on the basis of (i) unfair enrichment doctrine, (ii) ‘force
majeure’ cause, and /or (iii) ‘rebus sic stantibus’ or hardship clause.

Through the Order of the Minister of Health SND/399/2020, dated
9 May 2020, the above limitation was made more flexible and,
depending on a phased lockdown approach applied regionally, the
following were authorised to open:
In general, premises with a sales surface area of less than
400m2, by appointment (Phase 0), or limiting occupancy
to 30% of the maximum authorized capacity (Phase 1).
Conditions such as minimum social distancing and opening
times must also be met.
Car dealerships, mechanics, MOT testing centres and garden
centres, with the necessary appointment booking systems.
Open-air restaurant terraces may operate with a maximum
capacity of 10 individuals per table and limited to 50% of the
open space (Phase 1).
Certain hygiene, health and safety measures must be put in
place by the above premises.
The Spanish Government implemented a plan for the progressive
opening of all commercial premises. The impact of this plan must be
assessed based on the geographic location of the commercial premises,
with there being different phases in each region depending on their
current health situation.
Since 21 June 2020, all the commercial premises were allowed to reopen without restrictions. As at the date of this brochure, some regions
are being obliged to establish new limitations (such as implementing
maximum capacities or temporary closure) as a consequence of the rise
in COVID-19 cases in some areas of Spain.

ÁLVARO MARCO
BDO Legal Spain
+34 629 358 955
alvaro.marco@bdo.es
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SWITZERLAND.

1. LEGAL FRAMEWORK
The Swiss Code of Obligations governs commercial leases. Apart
from certain mandatory provisions aiming to protect the tenant as
the generally weaker party, freedom of contract prevails between
the parties.

2. COVID-19 AD-HOC REGULATIONS FOR
COMMERCIAL PREMISES
A. Payment of rent
As a consequence of the lockdown, many tenants fell into arrears
with the payment of rent. With the Ordinance on Mitigating the
Effects of the Coronavirus Pandemic on Leases (in effect from 27
March 2020 until 31 May 2020), the Swiss Federal Council offered
to help those tenants. Under the Ordinance, the deadline for the
payment of rent set by the landlord was at least 90 days, before they
had the right to terminate the contract observing the notice period.
The deadline for the payment is usually 30 days under the Code
of Obligations. However, the Swiss Federal Council did not order a
general waiver for payments of rent or a general rent reduction. In
the meantime, the Swiss Parliament agreed on a rent reduction of
60% for the duration of the lockdown. The details have not yet been
announced. The administration is currently working on a legislative
proposal, which will not be available before September.
Companies with liquidity issues might tend to raise a credit in order
to the pay their rent. Loans of up to CHF 500,000 bear no interest
during the first year, loans of up to CHF 20 million are granted at an
interest rate of 0.5% during the first year. Such loans have to be paid
back within five years and are granted under certain restrictions, e.g.
dividend payments are not allowed until the loan is paid back.

B. Limitations on the opening of commercial premises

3. GENERAL NEGOTIATIONS

On 17 March 2020, the Swiss Federal Council closed down publicly
accessible establishments like restaurants, bars, stores, markets,
entertainment and leisure facilities with the exception of certain
facilities like supermarkets, banks and take-away businesses. As of
May 2020 many restrictions have been lifted. In the most recent
past and due to the increase in COVID-19 cases, the Federal Council
announced new restrictions. Starting on 6 July 2020, it is mandatory
for passengers to wear facemasks when using public transportat in
Switzerland. Additionally, travellers have to stay in quarantine for 10
days after their return to Switzerland, if they have travelled to certain
countries.

According to Swiss Case Law, a tenant has the right to have certain
expectations regarding the characteristics of the leased premises.
If, contrary to expectation, the leased premises do not meet those
characteristics, the tenant might claim a reduction in rent. With
regard to COVID-19, the tenant association claimed that the tenant
shall be entitled to a reduction of the rent due to defects in the leased
premises, as the lockdown caused by COVID-19 prevented or limited
the proper usage of the leased premises. With the decision of the
Swiss Parliament to reduce rent of commercial premises by 60%, the
association’s aim has been achieved.

The Federal Council emphasised on numerous occasions that the
restrictions would be lifted as quickly as possible but as slowly as
necessary. A strict time plan is not in place.

REGULA BERGSMA
BDO Legal Switzerland
+41 41 368 12 91
regula.bergsma@bdo.ch
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UK.

1. LEGAL FRAMEWORK
Commercial leases in England and Wales are governed by both
statute and ‘common law’, which is derived from principles
developed by the courts in earlier cases.
In terms of statutes, the Landlord and Tenant Act 1954 is particularly
significant, as it gives business tenants a secure interest in the
relevant premises and regulates the manner in which the lease can
be terminated. The Landlord and Tenant (Covenants) Act 1995 is
also relevant as it prescribes when tenants are released from tenant
covenants on the transfer of the lease, and imposes limitations on a
landlord’s right to terminate the lease.
Where statutes and the common law do not impose mandatory
rules, the parties are free to negotiate the terms of the lease.

2. COVID-19 AD-HOC REGULATIONS FOR
COMMERCIAL PREMISES
A. Payment of rent
The UK Government imposed on 23 March 2020 a temporary
prohibition on landlords being able to terminate certain commercial
leases. The measures are in place until 30 September 2020.
This legislation prevents a landlord terminating ‘relevant business
tenancies’ for non-payment of rent. ‘Relevant business tenancies’
are defined as tenancies to which section 2 of the Landlord and
Tenant Act 1954 applies, or would apply if any relevant occupier
(defined in the legislation as a person, other than the tenant, who
lawfully occupies premises which are, or form part of, the premises
comprised in the tenancy) were the tenant. This definition may give
rise to arguments about certain classes of commercial tenancy or
occupation not falling within the prohibition.
The legislation is not fully comprehensive, and does not deal with
other remedies that a landlord may have against a tenant for
non-payment of rent, such as seizure of business assets kept in the
premises.

B. Limitations on the opening of commercial premises
On 20 March 2020, the UK Government ordered all pubs, cafes,
restaurants, bars and gyms to close. It then announced a nationwide
lockdown on 23 March 2020 that imposed severe limitations on
freedom of movement. This effectively resulted in most retail
premises closing, with the exception of those providing essential
services (including groceries and medicine).
On 10 May 2020, the UK Government announced a three-step
‘conditional’ plan to begin easing the lockdown, which actively
encouraged those who could not work from home to start going to
work and also included a phased re-opening of shops.
Large parts of the UK economy re-opened on 4 July 2020 (including
hotels, restaurants, pubs, libraries and places of worship), subject to
continued observance of social distancing measures.

On 17 July 2020, the UK Government announced a further easing of
restrictions, with gyms, leisure centres and swimming pools able to
re-open from 25 July 2020.
The easing of restrictions is subject to continued adherence to social
distancing measures, and the UK Government continues to manage
any resurgence of the spread of COVID-19.
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3. GENERAL NEGOTIATIONS
It may be possible to excuse performance of contractual obligations
due to:
a) the English law doctrine of ‘frustration’; and/or
b) (if the contract contains the relevant clause) the occurrence
of a ‘force majeure’ event.
However, in practice it is very difficult to persuade a court that a
contract has been frustrated and quite difficult to establish ‘force
majeure’. A contract which has been frustrated would terminate
automatically, rather than simply bringing about a re-negotiation.
Depending on the terms of the contract, ‘force majeure’ may
terminate the contract, or allow it to be terminated, or may
just delay the performance of obligations under the contract.
Commercially, the threat of seeking to terminate on one of these
grounds may bring about a re-negotiation if the other party does
not want the contract to terminate, however each case would be
determined by its own particular facts.
Prepared in collaboration with

MARK BYRNE
Walker Morris LLP
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mark.byrne@walkermorris.co.uk
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In the current economic climate, requirements change fast. Our highly-trained
lawyers keep track of the latest legislation and regulation, on both a national
and global level, so you can stay focused on business.

Proximity. Strong client
relationships are key to
our approach. We see
ourselves as strategic
partners, providing
bespoke legal support
to help you design and
implement your projects.

Breadth. We offer
multidisciplinary advice.
Our lawyers work closely
with BDO specialists in
audit, tax and advisory
divisions.

Reach. Our international
network offers industry
and legislative knowledge
at a country level. Which
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clients hire us to handle
complex cross-border
transactions.
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